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BETTING CONTROL AMENDMENT REGULATIONS (NO. 4) 2009 — DISALLOWANCE 
CASINO CONTROL AMENDMENT REGULATIONS 2009 — DISALLOWANCE 

CASINO CONTROL (BURSWOOD ISLAND) (LICENSING OF EMPLOYEES) AMENDMENT 
REGULATIONS (NO. 2) 2009 — DISALLOWANCE 

GAMING AND WAGERING COMMISSION AMENDMENT REGULATIONS 2009 — 
DISALLOWANCE 

RACING AND WAGERING WESTERN AUSTRALIA AMENDMENT REGULATIONS 2009 — 
DISALLOWANCE 

LIQUOR CONTROL AMENDMENT REGULATIONS (NO. 7) 2009 — DISALLOWANCE 

Cognate Debate — Motion 
HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [3.47 pm]: I move — 

That leave be granted for orders of the day 1, 2, 3, 4, 5 and 7 to be debated cognately. 

These disallowance motions all relate to the same agency and the same Joint Standing Committee on Delegated 
Legislation report to the house. Therefore, it would be appropriate to have a debate encompassing all issues 
surrounding those six disallowances. I presume at the end of that we would then vote on each disallowance 
motion separately. 

Question put and passed. 

Leave granted. 

Motion — Cognate Debate 
Pursuant to standing order 152(b), the following motions by Hon Robin Chapple were moved pro forma on 
30 March — 

That the Betting Control Amendment Regulations (No. 4) 2009 published in the Government Gazette 
on 30 October 2009 and tabled in the Legislative Council on 10 November 2009 under the Betting 
Control Act 1954, be and are hereby disallowed. 

That the Casino Control Amendment Regulations 2009 published in the Government Gazette on 
30 October 2009 and tabled in the Legislative Council on 10 November 2009 under the Casino Control 
Act 1984, be and are hereby disallowed. 

That the Casino Control (Burswood Island) (Licensing of Employees) Amendment Regulations (No. 2) 
2009 published in the Government Gazette on 30 October 2009 and tabled in the Legislative Council on 
10 November 2009 under the Casino Control Act 1984, be and are hereby disallowed. 

That the Gaming and Wagering Commission Amendment Regulations 2009 published in the 
Government Gazette on 30 October 2009 and tabled in the Legislative Council on 10 November 2009 
under the Gaming and Wagering Commission Act 1987, be and are hereby disallowed. 

That the Racing and Wagering Western Australia Amendment Regulations 2009 published in the 
Government Gazette on 30 October 2009 and tabled in the Legislative Council on 10 November 2009 
under the Racing and Wagering Western Australia Act 2003, be and are hereby disallowed. 

Pursuant to standing order 152(b), the following motion by Hon Robin Chapple was moved pro forma on 
4 May — 

That the Liquor Control Amendment Regulations (No. 7) 2009 published in the Government Gazette on 
20 November 2009 and tabled in the Legislative Council on 24 November 2009 under the Liquor 
Control Act 1988, be and are hereby disallowed. 

HON ROBIN CHAPPLE (Mining and Pastoral) [3.48 pm]: These disallowances are dealt with in the Joint 
Standing Committee on Delegated Legislation’s fortieth report and emanate from discussions the committee had 
in relation to matters that the committee needs to deal with under standing orders. The six instruments contained 
in the disallowance report arose from the annual review of fees and charges carried out by the Department of 
Racing, Gaming and Liquor at the end of 2009. The various amendment regulations proposed an increase of fees 
by the most recent consumer price index of 4.2 per cent. The Joint Standing Committee on Delegated Legislation 
has already set out its concerns about unauthorised fee increases in its thirty-second report, which was tabled in 
May 2009. This report raises similar issues relating to the committee’s ongoing inquiry into the level of cost 
recovery behind government fees and charges. I point out that the report relied on two earlier reports that 
covered the same sorts of issues. It is a longstanding process for the committee to look at these forms of fees and 
charges. 
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The committee has set out its concerns in its thirty-second report that these six instruments may not be 
authorised or contemplated by the various empowering acts. The committee has been unable to properly fulfil its 
scrutiny role as delegated to it by the Parliament, due to the lack of meaningful information provided by the 
department in relation to these fees. At no stage will we be able to determine whether the fees were, indeed, cost 
recovery, taxes, over cost recovery or, indeed, even CPI-based increases, because it became quite clear that that 
information was just not available, so we were left in an incredible quandary. The committee has resolved to 
discharge the notice of motion to disallow the Racing Penalties (Appeals) Amendment Regulations 2009, 
following a hearing with the director general of the department. The committee points out that it has included 
this instrument in the inquiry, as it did not receive the requested information relating to these fees until the 
hearing with the director general in April 2010, despite ongoing correspondence dating from November 2009—
some six months. The committee has received formal undertakings from the Director General of the Department 
of Racing, Gaming and Liquor that he will begin a full-scale review of the department’s fees and charges 
following this report. The committee appreciates this undertaking, but notes the length of time and the 
difficulties it has faced in obtaining such an undertaking. The committee reiterates that transparency of fees and 
charges is an essential aspect of the effective management of government departments, and the committee’s 
scrutiny role is central to parliamentary oversight of the way in which consumers are charged for government 
services. 

Those, in essence, are the committee’s issues. I apologise to the Leader of the House, because we must make 
sure that the Racing Penalties (Appeals) Amendment Regulations 2009 are not included in this disallowance. 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [3.53 pm]: That particular 
disallowance has been removed, so it does not form part of the decisions of the house today. I indicate on behalf 
of the government that it will not support these disallowance motions, and I want to indicate why. I have been 
provided with some notes from the Department of Racing, Gaming and Liquor, which I would like to very 
quickly read to the house; I will then explain some of the legal issues and try to seek a way forward for the house 
on this matter. 

Members will recall that in May 2009, Hon Kim Chance, then Deputy Chairman of the Joint Standing 
Committee on Delegated Legislation, presented the thirty-second report of the committee in relation to various 
instruments to increase court fees. As members will acknowledge, this report has now become fundamental in 
providing guidance in the way that fees and charges are raised by government agencies, ensuring that fees are 
not over-recovering the cost for providing a service and, therefore, charging an unauthorised tax. The thirty-
second report has prompted departments to reconsider conducting annual assessments of fees and charges and, in 
this regard, both the Auditor General and the Department of Treasury and Finance have indicated on record that 
the consumer price index is not a good basis for assessing fee increases. Since the committee’s thirty-second 
report, it has become very active in expecting departments that justify fee increases based mainly on the 
movement of the consumer price index to establish whether respective fees and charges — 

Point of Order 

Hon KEN TRAVERS: I am having difficulty hearing this speech, and it is quite important. I am wondering 
whether the minister could read a little more slowly and clearly, because I want to hear the explanation. 

Hon NORMAN MOORE: The problem is that we have a limited amount of time. 

Hon KATE DOUST: The Leader of the House sets the time. 

Hon NORMAN MOORE: Okay; I am happy to sit beyond 11 o’clock tonight, if members want me to go really 
slowly. Anyway, I will do my best. 

Debate Resumed 

Hon NORMAN MOORE: Since the committee’s thirty-second report, it has become very active in expecting 
departments that justify fee increases based mainly on the movement of the consumer price index to establish 
whether respective fees and charges are not over cost recovery and do not cross-subsidise. By undertaking this 
approach, the committee is encouraging a better understanding within government departments of the manner in 
which they are assessing fees and charges. The various instruments that are subject to the disallowance motions 
under this cognate debate are administered by the authorities serviced by the Department of Racing, Gaming and 
Liquor. The department is one of those agencies that, for many years, generally adopted the practice of applying 
the movement in the consumer price index when conducting its annual assessment of fees and charges. The 
department is required on an annual basis to assess approximately 130 individual fees across the Gaming and 
Wagering Commission, the Liquor Licensing Authority and the Racing Penalties Appeals Tribunal. In 
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undertaking the assessment, the department must also be cognisant—particularly in relation to not-for-profit 
organisations and charitable bodies, which form a large part of the department’s customer base—that the fees for 
services charged under the various instruments do not put fundraising attempts through lawful liquor and 
gambling activities out of reach for those organisations and therefore pose a barrier to entry.  

The department’s review of fees and charges has been the subject of the committee’s scrutiny and, indeed, 
resulted in the committee’s fortieth report. However, we are not now debating the relevance of the instruments 
before the house, but whether the department will take a different approach in conducting its annual review of 
fees and charges—that is, identifying the actual cost of providing the service to consumers and structuring 
appropriate fees. I will come back to the relevance of the instruments in a moment, in light of some legal advice I 
have obtained.  

At issue is the certificate cited at paragraph 1.8 of the committee’s report, signed by the Minister for Racing and 
Gaming and the Director General of the Department of Racing, Gaming and Liquor in respect of the review of 
fees and charges. The minister and the director general have certified that the methodology for the costing of 
individual services in the setting of fees is materially accurate. It is acknowledged that no detailed analysis or 
microanalysis has been conducted by the department to provide the required information to the committee, so the 
committee can be assured that the department is not over-recovering costs or cross-subsidising.  

However, the department’s costing methodology is macro-based to the extent that, in relation to liquor fees, the 
department is dependent on an annual appropriation of around $3 million from the consolidated account. The 
statement made by the minister and the director general is in accordance with section 45A of the Interpretation 
Act 1984. Section 45A allows for fees charged for licences and permits to recover expenditure that is relevant to 
the liquor licensing regulatory scheme in operation in Western Australia. 

The other fees subject to the disallowance motions relate to the revenue raised by the Gaming and Wagering 
Commission. Again, a macro-based methodology is applied to the setting of these fees and charges, which are 
based on the fact that the commission is a self-funded body that budgets to recover costs incurred in issuing 
licences and permits. Section 45A of the Interpretation Act allows for the recovery of the expenditure that is 
relevant to the gaming and wagering regulatory scheme. Fees raised by the commission constitute around 21 per 
cent of total revenue earned by the commission, while 50 per cent of this revenue comes from a casino gaming 
licence fee imposed under the Casino (Burswood Island) Agreement Act 1985. Members should also note that in 
accordance with section 53(3) of the Gaming and Wagering Commission Act 1987 — 

Regulations imposing fees or charges payable in relation to the issue of a permit or in relation to the 
approval of premises to be used under such a permit may provide —  

(a) for an application fee to be payable on the issue of the permit or grant of the approval; 

(b) for periodic, percentage or other payments to be made related to the volume or value of the 
gaming conducted or to be conducted or to its frequency; 

In appreciating the importance of the role undertaken by the committee on behalf of the Parliament, when 
recently appearing before the committee, the director general gave a commitment to the committee to undertake 
an analysis of all fees and charges administered by the department. The director general, however, remains of the 
opinion that the departmental fees and charges are not greater than 100 per cent cost recovery and they do not 
amount to any unauthorised taxes. The commitment provided by the director general demonstrates that the 
department is prepared to re-evaluate its methodology and provide the committee with an assurance that cross-
subsidisation of fees is not occurring. This undertaking also demonstrates that the committee’s objective has 
been communicated and understood, and that government departments are reconsidering the methodology 
applied in assessing annual reviews of fees and charges.  

Hon Kim Chance, who I mentioned earlier, indicated in this place some 12 months ago when debating the 
committee’s thirty-second report that it is not in the best interests of public administration that there be conflict 
between the Parliament and executive government, as it would hold back reform rather than progress it. In this 
regard, it is acknowledged in the house that the process of reform is built around co-operation and understanding 
of a position, an understanding and position that I believe has been reached between the committee and the 
department with the director general’s appearance before the committee and his commitment to conduct an 
analysis of the department’s fees and charges.  

That is the information provided to me by the Department of Racing, Gaming and Liquor on these particular fee 
increases. I make the point that the disallowance motion relates to increases in the fees and charges, not to the 
fees and charges themselves, so I ask the question: how do we know that the fees and charges themselves do not 
breach the conditions attached to their collection by the committee’s fundamental principle? We are told that the 
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committee does not know and the department does not know how each individual fee is spent in relationship to 
the reasons for the collection of that fee. Some issues need to be addressed carefully on these matters.  

This issue is not new and, indeed, it has been around for some time. In order to address it I will ask the house not 
to disallow these regulations, firstly, on the basis that this particular agency will take on board the concerns 
raised by the committee and take them into consideration when it deals with its next request for an increase in 
fees and charges. The second reason is that I have sought some legal advice on the whole issue of overcharging, 
over-cost recovery and cross-subsidisation as they apply to a range of government agencies. The thirty-second 
report of the committee relates to fees and charges in the court system. The view of the government at that time 
was that the government did not support the disallowance for a variety of legal reasons. However, the house 
agreed to allow those increases subject to that department giving a commitment to sort out the issues the 
committee was concerned with. I understand that may well have happened. However, the fundamental problem I 
now face is that, having sought the State Solicitor’s advice on this whole question, there is quite clearly a 
difference of opinion between the State Solicitor’s Office and the Standing Committee on Delegated Legislation. 
This difference of opinion is now becoming manifest in respect of a number of reports we are receiving from that 
committee, because the committee is basing its findings on an understanding of what the law is when, in fact, the 
government takes the view through the SSO that the committee’s understanding is not correct.  

Because of the time, I will not go through all the legal arguments put by the State Solicitor’s Office other than to 
say that I have had a discussion with the Attorney General about this and he has provided me with some advice 
from his perspective. It clearly indicates that there is a fundamental difference between the SSO’s views and the 
committee’s views on the fundamental principles surrounding fees and charges and what government agencies 
can and cannot do. I would like to see that resolved. I have therefore discussed with the Attorney General the 
possibility of the Parliament and the SSO coming together in some mediative arrangement to see whether we can 
resolve the issues once and for all. If we cannot, we will have a fight every time this happens. If it is possible for 
the State Solicitor’s Office and the legal people who give advice to the committees of this house to sit down and 
see whether there is any common ground, I think that would be the way forward from here, and I give a 
commitment that I will facilitate that. That approach is necessary in my view; I have read quite a bit of 
information in recent days because of this particular disallowance, and have a better understanding in my own 
mind of where the conflicts arise.  

We also need to take into account that, if we go strictly down the path that the committee is suggesting every 
government agency should, we would need to employ about another 5 000 bookkeepers in every agency to 
identify every cent spent from every fee raised and make sure it is spent for a particular purpose. I have a number 
of fees in my own portfolio of fisheries. A strict interpretation of some of the matters raised by the committee 
could cause me to employ a very large number of bookkeepers to make the system work. Given some of the 
High Court decisions, there is clearly a need for this to be rationalised and assessed very carefully by the 
competing legal views. On the basis of the commitment given by the department that it will review what it has 
done in the context of any future request, I have given a commitment that I will facilitate the bringing together of 
the two different legal views in the hope of reconciling the difference that has been around for too long now and 
needs to be sorted out. As Hon Kim Chance said, there is no purpose in the executive fighting the Parliament 
every time someone wants to raise a fee. I recommend we do not disallow these regulations and seek to resolve 
the problems that are apparent to me.  

HON MAX TRENORDEN (Agricultural) [4.07 pm]: I will not take long, but I want to make some remarks to 
represent the National Party in the chamber this afternoon. Being budget day and being Thursday, members 
might look around and see that I am well supported at the moment! I have read the report. I am used to reading 
these reports, and I have had a brief discussion with the deputy chair of the committee and, more importantly, the 
National Party has had a briefing from the director, who is at the centre of these disallowances. I do not wish to 
travel over the territory that the Leader of the House travelled over, so I will move past that. The view of the 
committee—three members in this chamber are members of the committee—is that we have a unique 
circumstance. People might say the minister involved is a National Party member. If members can believe me, I 
am saying that that is not in the context of my debate today and what we in the National Party have been able to 
agree on.  

Early in the year these agencies draw charges and fees. That event has already occurred so this disallowance will 
not affect revenue because charges will not be discussed again until next year. When the director appeared 
before the committee, he made it quite clear to us that he understands that he needs to do things differently. As 
did the Leader of the House, he pointed out that his is a very small agency. Given the usual staffing allowance in 
a very small agency, he will have very great difficulty meeting the requirements. Nevertheless, I put it to him—I 
will argue this case every time—that the requirements are the requirements and that he has been derelict in his 
duty. Therefore, the committee has quite rightly moved to disallow these measures. If an agency is not going to 
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be compliant, all our committee work—my own included—is somewhat degraded, to say the least. Mr Sargeant 
is very much aware that he has to have this completed by late this year, because the Joint Standing Committee on 
Delegated Legislation will look at the new arrangements next year to see whether he has complied in that period. 
The committee did not bother debating the legal ramifications because it viewed this as a simple matter—Mr 
Sargeant was required to comply and he did not. Being country people, National Party members have a more 
compassionate heart than some and, therefore, we will not be supporting the disallowance motion. I have looked 
the director in the eye and I believe that he will comply. Nearly every member in the chamber knows Mr Barry 
Sargeant. He has been in the system for a long time and he has a good public record. He is someone with whom 
one can have a robust argument and from whom one can get answers.  

Hon Ken Travers: What is your time line for the review and compliance and the new regulations?  

Hon MAX TRENORDEN: It is not my time line. The committee will look at the requirements early next year 
and if he has not complied he will be in big trouble with the Greens (WA) and with the National, Liberal and 
Labor Parties. He has given a clear indication through the correspondence that the Leader of the House has read 
into the house and that was directed to members of the National Party that he will comply by December. It is not 
ongoing revenue. Nothing will happen between now and the next time he needs to comply. This is somewhat 
like a speeding fine. Was the person speeding? Yes; therefore, we will issue him with a fine. I totally support the 
committee’s attitude towards that. We believe that by the time we look at this matter next year the agency will be 
compliant. The National Party will not be supporting the disallowance.  

HON JON FORD (Mining and Pastoral) [4.13 pm]: The opposition supports the disallowance motion for 
exactly the same reasons that every single member of the committee supported the recommendations. The 
committee members unanimously supported the recommendations. Notwithstanding what the Leader of the 
House and Hon Max Trenorden said about some sort of conflict between the State Solicitor’s Office and 
Parliament, what the committee has been working under has been the understanding of the Parliament for as long 
as I have been a member of this place. When I was Minister for Fisheries, the Joint Standing Committee on 
Delegated Legislation considered the fees in my department each time they were raised. I had to write to the 
committee to explain and justify the increase in fees and state that the fees that the department was charging 
were appropriate and no more than 100 per cent of cost recovery. We had arguments over time, but we always 
came to an agreement. My understanding from reading the report is that this is not the first time that the 
Department of Racing, Gaming and Liquor has had a shot across the bows. Hon Max Trenorden said that we can 
trust Mr Sargeant; that is fine. If we accept the argument that the department will get around to it, we are asking 
the house to accept that the current fee structure is right. The truth of the matter is that, as is suggested in the 
report, we have no idea what the costs are and what they are based on. We do not know—nor does the 
department—why it is charging what it is charging. It has absolutely no idea. 

Debate interrupted, pursuant to temporary orders. 

[Continued on page 3063.] 

Sitting suspended from 4.15 to 4.30 pm 
 


